CONTRACT #4
RFS # 317.05-094
FA-06-16588

Department of Finance and
Administration
Division of Accounts

VENDOR:
American Express Travel
Related Services Company,
Inc.



RECEIVED
FEB 1 2 2008

STATE OFTEI.NI;ESSEE FlSCAL REVIEW

DEPARTMENT OF FINANCE AND ADMINISTRATION
DIVISION OF ACCOUNTS
21ST FLOOR, WILLIAM R. SNODGRASS TENNESSEE TOWER
312 - 8STH AVENUE, NORTH
NASHVILLE, TENNESSEE 37243-0293

DAVE GOETZ
COMMISSIONER

To: Jim White, Director
Fiscal Review Commitiee

From: Jan . Syivis\) flan ng -
Chief of Accounts

Subject: Request for review of amendments to increase maximum liability of
contracts for credit card acceptance and processing

Date: February 5, 2008

The State of Tennessee accepts credit cards for payment. Currently, American
Express, Discover, Diner's Club, MasterCard and VISA are accepted.

The Division of Accounts maintains 3 contracts for the acceptance and processing of
these credit cards. The 3 contracts are:

»  American Express (acceptance of American Express credit card) obtained via
Non-Competitve Request

= Discover (acceptance of Discover credit card) obtained via Non-Competitve
Request

» Link2Gov (credit/debit card acceptance and processing services) obtained via
Alternative Procurement Request

Due to the increased number of transactions and the increase in the number of
merchant locations, the maximum liability needs to be increased for these contracts.

Also, contact information in Section E.2. is being updated.

All required documentation is attached.



8-25-05

REQUEST: NON-COMPETITIVE AMENDMENT

APPROVED

RECEIVED
FEB 1 2 2008

Date:

Commissioner of Finance & AdmﬁWL REV‘E

EACH REQUEST ITEM BELOW MUST BE DETAILED OR ADDRESSED AS REQUIRED.

1) RFS# 317.05-094
2) State Agency Name: DEPARTMENT OF FINANCE AND ADMINISTRATION
EXISTING CONTRAGT INFORMATON

3) Servics Capiion: Acceptance of American Express® Cards at State of Tennessee facllities
4} Contractor : AMERICAN EXPRESS TRAVEL RELATED SERVICES COMPANY, INC.
§) Contract# FA-08-16588
6) Contract Start Date : November 1, 20056
7) CQurrent Contract End Date IF gl] Options to Extend the Contract are Exerclsed : October 31, 2010
8) Current Total Maximum Cost IF all Options 1o Extend the Contract are Exercised : $525,000.00

PROPOSED AMENDMENT INFORMATON
8} Propoged Amendment # One

10} Propoged Amendment Effective Date :
{attached sxplanation required If date is < 60 days after F&A receipt)

April 10, 2008

11) Propogaed Contract End Date iF gll Options to Extend the Contract are Exerclsed ;

October 31, 2010

12) Proposad Total Maximum Cost IF all Options to Extend the Contiact are Exercised :

$1,500,000.00

13) Approval Criteria : VA use of Non-Competitive Negotiation is in the best interest of the state

(select one)

D only one uniquely qualified service provider able to provide the service

14) Description of the Propoaed Amendment Effecte & Any Additional Service ;

Amendment increases contract’s maximum liability in order to continus accepting American Express credit cards @ state facllities. This
amandment does not provide for any additional services nor does it impact the contract's current scope of services.

The contact Information In Section E.2. is updated.




18) Explansation of Need for the Proposed Amandment !

In order to provide American Express cards as a payment option at state parks and other state facilities, and through the State internet
Portal, an amendment to increase the maximum liability of the contract that governs the rules relating 1o the acceptance and processing
of Amarican Express cards is required because the number of merchant jocations and the volume of transaction activity have
increased.

16} Name & Address of Contractor’s Current Principal Owner{s) :
{nol required If proposed confracter is a state education institution]

AMERICAN EXPRESS TRAVEL RELATED SERVICES COMPANY, INC.
200 Vesey Street-WFC, 45th floor, New York, New York, 10285

17) Documentation of Office for Information Resources Endorsement :
{required gnly If the subject service Involves information technology)

select one: g Documentation Not Applicable to this Request D Documantation Attached to this Request

18} Documentation of Department of Parsonnel Endorsament :
{required gnly if the stbjest service invelves training for state smployess)

select one: Documentation Not Applicable to this Request D Documentation Attached to this Request

18) Documeniation of State Architect Endorsement :
{required only If the subject service involves construction or reat properly related services)

select one: )z Dacumentation Not Applicable to this Request D Documentation Attached to this Request

20) Description of Procuring Agency Efforts to identify Reaeonable, Compelitive, Procurahent Alternatives :

Othar procurement alternatives are not applicable; In order to continue accepting American Express credit cards this amendment fo
increase the current contract’'s maximum liability is necessary.

21} Justification for the Proposed Non-Competitive Amandment :

The maximum liability needs to be increased due to the incraase in fees because the number of merchant iocations and the volums of
transaction activity have increased.

REQUESTING AGENCY HEAD SIGNATURE & DATE ; '
(must be signed & dated by the ACTUAL procuring agency head as detalled on the Signature Certification oh file with-OCR— sighature
by an autherized signatory will be accepted only in documented exigent circumetances)

1Y %W/ o ¥/ om0

Agenoy Head Sighatu Data




CONTRACT SUMMAR Y S HE I

121107

317.05-084 FA-06-16588-

70,000.00

105,000.00

$

§
2008 | $ 195,000.00 | $ 400,000.00
2009 | 75,000.00 | $ 200,000.00 |8
2010 | $ 75,000.00 | $ 250,000.00
2011 | 5,000.00 | $ 125,000.00 |8

$ 525,000.00 | $ 975,000.00

Asian

Adrican Amarican

Peraon w/ Disabliity
. Famais )

- Higpenic

- Native American

- Small Busingas

| JNOT MinorityDisadvantaged

2006 $ 70,000.0 $ 70,000.00
2007 $ 105,000.00 $ 105,000.00
2008 $ 505,000.00 $ 595,000.00
2009 $ 275,000.00 $ 275,000.00
2010 $ 325,000.00 $ 325,000.00
2011 $ 130,000.00 $ 130,000.00

$ - 13 - {3 1,500,000.00 | $ $ 1,500,000.00




AMENDMENT ONE
TO FA-06-16588

This Contract Amendment is made and entered by and between the State of Tennessee, Depariment of
Finance and Administration and American Express Travel Related Services Company, Inc., hereinafter
referred to as the “Contractor.” it is mutually understood and agreed by and between said, undersigned
contracting partles that the subject Contract is heraby amended as follows:

1. The text of Contract Section C.1. Maximum Liability. is deleted in Its entirety and replaced with
the following:

C.A.

ility. In no event shall the maximum liability of the State under this
Contract exceed one million five hundred thousand dollars ($1,500,000.00). The Service
Rates in Section C.3 shali constituie the entire compensation due the Contractor for the
Service and all of the Contracior's obligations hereunder regardless of the difficulty,
materials or equipment required. The Service Rates include, but are not limited to, all
applicable taxes, fees, overheads, and all other direct and indirect costs incurred or to be
incurred by the Contractor.

The Contractor is not entitied to be paid the maximum liabifity for any petiod under the
Contract or any extensions of the Contract for work not requested by the State. The
maximum Hability represenis available funds for payment to the Contractor and does not
guarantee payment of any such funds to the Coniractor under this Contract uniess the
State requests work and the Contractor performs said work. In which case, the
Contractor shall be paid in accordance with the Service Rates detalled in Section C.3.
The State is under no obligaticn to request work from the Contractor in any specific doliar
amounts or to request any work at all from the Contractor during any period of this
Contract.

The text of Contract Section E.2. Communications and Contacts. is deleted in its entirety and

replaced with the following:

EZ2.

Communications and Contacts. All instructions, notices, consents, demands, or other
communications required or contemplated by this Contract shall be in wyiting and shall be
madie by certified, first class mall, return receipt requested and postage prepaid, by
overnight courier service with an asset tracking system, or by EMAIL or facsimile
transmission with recipient confirmation. Any such communications, regardiess of
method of transmission, shall be addressed to the respective party at the appropriate
mailing address, facsimile number, or EMAIL address as set forth below or to that of such
other party or address, as may be hereafter specified by written nofice.

The Siate:

Annette White, Director of Cash Management.

Department of Finance and Administration

312 8th Avenue North, 14th Floor Tennessee Tower, Nashville, TN 37243
Annette. A.White @state.tn.us

Telephone # 615.532.1088

FAX # 615.532.2332

The Coniractor:

Ritu Clementi

American Express

Government Services
ritu.g.clementi@aexp.com
Telephone #/ FAX # 877-467-1768

1
amand-k 110107



All instructions, notices, consents, demands, or other communications shall be
considered effectively given upon receipt or recipient confirmation as may be required.

The revisions set forth herein shall be effective April 10, 2008, All other terms and conditions not
exprassly amended herein shall remain in full force and effect.

IN WITNESS WHEREOF:
AMERICAN EXPRESS TRAVEL RELATED SERVICES COMPANY, INC.

CONTRACTOR SIGNATURE DATE

PRINTED NAME AND TITLE OF CONTRACTOR SIGNATORY {above)

DEPARTMENT OF FINANCE AND ADMINISTRATION:

M. D. GOETZ, JR., COMMISSIONER DATE
APPROVED:
M. D. GOETZ, JR., COMMISSIONER DATE

DEPARTMENT OF FINANCE AND ADMINISTRATION

JOHN G. MORGAN, COMPTROLLER OF THE TREASURY DATE

2
amend-k 110107



FISCAL REVIEW COMMITTEE
STATE OF TENNESSEE
gt FLOOR, RACHEL JACKSON BUILDING
NASHVILLE, TN 37243-0057
(615) 741-2564

Representative Charles Curtiss
Chairman

MEMORANDUM

TO: The Honorable Dave Goetz, Commissioner
Department of Finance and Administration

FROM: Charles Curtiss, Chairman

DATE: January 26, 2005

SUBJECT: Contract Comments (Contract Services Subcommittee
Meeting 1/25/05)

RFS# 317.05-033

Department: Finance and Administration

Contractor: American Express Travel Related Services

Summary: Provide the ability for the State of Tennessee to accept payments
via American Express credit cards at state facilities and through the State
Portal.

Maximum liability: $350,000

After reviewing the above-referenced contract request the Fiscal Review Committee
voted to recommend approval of the contract by the Commissioner of the Department
of Finance and Administration.

CC:LSC

cc: The Honorable Dave Goetz, Commissioner,
Department of Finance and Administration
Me. Robert Barlow, Director of Contracts Review



070100

Messenger Mail to:

RULE EXCEPTION REQUEST AND JUSTIFICATION

APPROVED

Office of Contracts Review ¥ RU’@ EKCEQT]OTJ

12" Fioor, William R. Snodgrass Tennessee Tower

anmm

Commissioner of Finance and Adm1 lstratlon

Pate: 9 7 --—O C)

RE: RULE EXCEPTION-—:
XX REQUEST APPROVAL FOR NON-COMPETITIVE PROCUREMENT

XX REQUEST APPROVAL PERMITTING 1. Revised Iangﬁage in C.1. Maximum Liabiiity;

. . 2. Revised language in D.14 Held Harmless
inciuding ptacement of the Hold Harmless
‘provisons in Section D.

3. Request approval for non-competitive
‘ procurement

COMMISSIONER NEEL:

THIS IS TO REQUEST APPROVAL OF THE REFERENCED EXCEPTION(S) TO FINANCE AND
ADMINISTRATION RULES, CHAPTER 0620-3-3.

REQUEST DATE: | August 28, 2000 ‘ , , | '

RFS NUMBEH_: 31705-004 |

VENDOR: American Express Travel Related Services Company, nc. =

SERVICE: Ability of the State to accept payment for American Express cards at State facullttes
and over the internet. e

JU'STIF'ICATION‘: Sole Source Exception: Only ong firm provides access and settlement to Amé’_rti)can

Express cards; therefore we are requesting an exception to contract directly with that
firm, American Express Travel Related Services.

Other contract issues have been nagotiated directly between the State and the
Department, beginning in March 0f 2000 and culminating in a conference call earlier
this-month between the legal counsel for American Express Travel Related Services
and the assistant legal counsel for the Dapariment of Finace & Administration, -
American Express Travel Related Services would not contract without revised
language. The changed language, carried over from & previous contract between
the parties, does not change the Contractor's obligation to hold the State harmless
or the limits on Contractor’s recovery under Tennessee law.

MAXIMUM COST:

1,000 OO
}

MAXIMUM TERM:

S 3 t
from.&:&ber‘l 2000 to-Sep‘rem-ber—Bﬂ 2005 (including ali options to extend the

contract term)

e
Il
=

[}

a ) * -

5 400

e,
LAY N
e
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Jan 8Sylvis, Chief of Accounts

Department of Finance and Administration \) e M’J

’ U




06-16-04

.REQUEST: NON-COMPETITIVE CONTRACT

APPROVED

Commissioner of Finance & Administration
Date:

Each of the request items below Indicates speclfic information that must be individually detatied or addressed as reguired. '
NON-RESPONSIVE, OR DOES NOT

A REQUEST CAN NOT BE CONSIDERED IF INFORMATION PROVIDED IS INCOMPLETE,
CLEARLY ADDRESS EACH OF THE REQUIREMENTS INDIVIDUALLY AS REQUIRED.

RFS # | 317.05-033
STATE AGENCY NAME : Finance and Administration |
B
SERVICE CAPTION : American Express Acceptance & Setilerment

PROPOSED CONTRACTOR : | American Exprass Travel Related Services

CONTRACT START DATE : . 11/1/2005
(if date Is < 60 days after F&A receipt, attach required explanation) .

LATEST POSSIBLE END DATE : -
{including ALL opfions to exiend) 10/31/2010

TOTAL MAXIMUM COST: ‘ _ :
(including ALL options to extend) §350,000

APPROVAL CRITERIA : I:I use of Non-Competitive Negotiation s in the best interest of the state
(select one)

}X{ only one uniquely qualified service provider able to provide the service

ADDITIONAL REQUIRED REQUEST DETAILS BELOW (address each item immediately following the requirement text)

(1) description of service to be acquired :

To provide the ability for the State of Tennessee to accept payments via American Exprass credit cards at state facilities and through
the State Portal.

(2) explanation of the need for or requirement placed on the procuring agency to acquire the service :

In order to provide American Exprass cards as a payment option at state parks and through the State Internet Partal, & contract that
governs the rules relating to the acceptance and processing of American Express cards is required. The contract with American
Express covers rules concerning the state's acceptance of American Express cards, appropriate charges, settlement, paymeant, and
problem resolution. Because the State can only contract with American Express to obtain these services, the contract must be procured
on a non-competitive basis. The actual American Express charges are processed electronically through the Visa/Mastercard system.
The Division of Accounts maintains a separate contract for this service. That contract is competitively bid.

(3) explana?[on of whether the service was ever bought by the procuring agency in the past, and if so, what methiod was used
to acquire it :

The State of Tennessee has contracted with American Express since April 30, 1986,




) T

(4) riame and address of the proposed contractor's principal ownetr(s) :
* (not required if proposed contractor is a state education instifution)

Judy Schonfeld, Vice President

. New Industry Development-Government Services
Ametican Express Travel Related Services

3230 W. Commetcial Boulevard, Suite 350

Fort Lauderdale, FL. 33309,

(5)‘ evidence that the proposed contractor has experience in providing the service and evidence of the Iength of time the
contractor has provided service :

There is only one corporate entity in the United States that offers such services, American Express.

(6) documentation of OIR endorsement of the Non-Competitive procurement request :
(required only if the subject service involves information technology)

select one: E[ Documsntation Not Applicable to this Request D Documentation Attacﬁed to this Request

(7) documentation of Depariment of Personnel endorsement of the Non-Competitive-procurement request :-
(required only if the subject service involves training for state eémployees)

select one:’ Documentation Not Applicable to this Request [I Documentation Attached to this Request

(8) description of procuring agency efforts to identify reasonable, competitive, procurement alternatives ratherthan fo use
- non-competitive negotiation » : . ‘

Thers are no aliernative ways to establish this contract of acceptance and settlement of American Express cards. The alternative is not
1o offer the American Express card as a payment option to those obtaining state services. ‘

(9) justification of why the state should acquire the service through Non-Competitive Negotiition rather than through a
competitive process : ' ' ' ' .
(Being the “only known” or “best” service provider to perform the sefvice as desired will net be deemed adequate jistification.)

In order to provide the American Express card as a payment option to those obtaining state services, a contract for acceptance and
settiment with American Express is required.

¥

AGENCY HEAD REQUEST SIGNATURE:

(must be signed by the ACTUAL procuring

agency head as detailed on the Signature

Certification on file with OCR — signature by an

authorized signatary will be accepted only in .

documented exigent circumstances) T

SIGNATURE DATE; /2 oL
_ ki /94




_CONTRACT SUMMARY SHEET 21107

FA-06-16588

Divislon of Accounts

. m m V- American Express Travel Related Servig

317.05-093

- nance_ and Admnistraﬂ 7

: Amarlcan Exprass raval Flelated Swicas Copany B

Aocaptance of Amarican Express credit card

. . Ccam:'actor Is on STARS - contractoﬂ Forrn W-2 Is on file In Accounts
—“-__—

70,000.00 $ 70,000.00

2007 ﬂ)eﬂ'R‘EI:EﬁS'EB] 3 105,000.00 $ 105,000.00
2008 | M-Lﬂ-@ﬂﬂ& 195,000.00 $ 165,000.00
2009 ' b 75,000.00 $ 75,000.00
2010 1UALGUUNTS b 75,000.00 $ 75,000.00
2011 $ 5,000.00 $ 5,000.00
PRI $ 525,000.00 5 525,000.00

Rhonda Hicks -- 741.8785

[ Jomail Businesa

" Joorarment
. NOT MlncryBisacmpinged

“Tairican American - Pnrlnwlnhll
. Asian - Famale
- Competitive Negotlation® mematlvo Competitive Method*

. RFP |
[ |Non-Competitive Negotistion» "}

- Negotlation w/ Govemment (ID,GE,GU)




_CONTHACT

SUMMARY SHEET o

70,000,00

$ 70,000.00
2007 $ 105,000.00 OCR Rt §- 105,000.00
2008 $ 105,000.00 T 105,000,00
2008 $ 105,000.00 UEC 1 Popge 105,000.00
2010 $ © 105,000.00 TU A Jr..,“‘_“} 105,000.00
2011 $ 35.,000.00 AUUUAINTS 9500000
$ - $ - ] 525,000.00 | $ - $ 525,000.00
Rhonda Hicks -- 741.9795
S - L3 -
African American Disabled Hispanic . Small Business § X { NOT minority/disadvantaged
Asian Female Native American OTHER minority/disedvantaged—
Keontracton )
RFP 51n Comgeﬂﬁvg Neggtiation Alterpative Procurement Method
Non-Competitive Negotiation ,‘ 1 Govei'n'ment X | Other
"Procuremed

Non-Gempetitive Contract Request
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Gl oL Iisu.';: Su.iu
l'
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CONTRACT
BETWEEN THE STATE OF TENNESSEE,
DEPARTMENT OF FINANCE AND ADMINISTRATION
AND
AMERICAN EXPRESS TRAVEL RELATED SERVICES COMPANY, INC.

This Contract, by and between the State of Tennessee, Department of Finance and Administration
and American Express Travel Related Services Company, Inc., hereinafler referred to as the
“Contractor,” is for the provision of the acceptance of American Express® Cards at State of
Tennessee facilities, as further defined in the "SCOPE OF SERVICES." The State of Tennessee
and its departments, agencies, entities and facilities which accept the American Express Card
hereinafter are referred 1o as the “State”.

The Contractor is a for-profit corporation. The Contractor’s address is:

200 Vesey Street-WFC, 45th floor, New York, New York, 10285

The Contractor’s place of incorporation or organization is New York.

A,

Al

A2,

A3

A4,

SCOPE OF SERVICES:

This contract provides for the acceptance of American Express Cards at State of
Tennessee facilities as listed in the attached Appendix A, which is incorporated hereto
and which may be amended from time to time upon receiving a mutually agreeable
inclusion form. The “American Express Card” and “Card” mean any card or account
access device issued by American Express Travel Related Services, Company, Inc., or its
subsidiaries or affiliates or its or their licensees, bearing the American Express name or
an American Express trademark, service mark or logo. “Cardmember” means the person
whose name is embossed on the face of the Card. Payment or purchases made with the

Card are “Charges”.

The State agrees to cause each State Location as defined below to accept the Card under
the terms of this Contract in payment for goods and services sold. This includes
payments or purchases made in person, by telephone, by mail, via the Internet or by any
other method, Each location or method of collecting payments is a “State Location”.

For every Charge the State agrees to cause each State Location to create a record of
Charge or an electronic reproducible record (“Charge Record™) containing (1) the Card
account number and expiration date; (2) the date the Charge was incurred; {3) the amount
of the Charge, which must be the total amount of the payments or purchases on the Card
plus applicable taxes; (4) the Authorization approval code number; (5) a mutually
acceptable description of the goods or services purchased; (6) an imprint or other
registration of the name, address, and account number (merchant number) assigned for
gach State Location(s); (7) the Cardmember’s signature; and (8) the words “no refunds”
if the State Location has a No Refund policy.

For Charges made in person, the State agrees {o cause each State Location to; (1) Create
a Charge Record as described in Section A.3. and verify that the Cardmember’s signature
on the Charge Record reasonably matches the signature on the back of the Card; (2)
Verify that the Card is not visibly altered or mutilated; (3) Ensure that the Card is being
used within the valid dates shown on the face of the Card; (4) Verify that the Card is



A5,

A6

AT

AR,

signed in the same name as the name embossed on the front of the Card; and (5) Obtain
Authorization as described in Section A.7.

For all other Charges, such as Charges made by mail, telephone, via the Iniernet or at
unattended State Locations (“Other Charge™), the State agrees to cause each State
Location to: (1) Create a Charge Record as described in Section A.3., except with the
words (“Mail Order”, “Telephone Order”, or “Signature on File” on the Cardmember
signature Jine, and (2) Obtain Authorization as described in Section A.7. Online services,
the worldwide web and other similar networks are included in the term “Internet”. An
“Internet Order” occurs when Card payment information is taken online, usually via a

website payment page, e-mail or other online network for payment for goods or services,

If the Cardmember denies making or authorizing a Charge and the State Location has not
obtained the Cardmember’s signature on the Charge, the Contractor will have the right to
Full Recourse for such Charge. The Contractor will not have the right to Full Recourse
for such a Charge based upon a claim that the goods were not received if the State
Lacation has (1) verified that the address to which the goods were shipped is the
Cardmember’s billing address, and (2) obtained a signed receipt verifying the delivery of
the goods to the Cardmember at such address.

The State agrees to cause each State Location to obtain an authorization approval code
number (“Authorization™) from the Contractor as described in this section. Each
Authorization request must be for the fotal amount for paymenis or purchases plus
applicable taxes, Authorization is net a guarantee that the Contractor will accept the
Charge without Full Recourse, nor is it a guarantee that the person making the Charge is
the Cardmember. The State agrees to cause each State Location to not obtain
Authorization on behaif of any other entity. If the State Location is processing a Charge
electronically, the State agrees to cause cach State Location to transmit full magnetic
stripe data with its Authorization request via a swipe of the Card through its electronic
authorization terminal. If the magnetic stripe is unreadable and the State Location has to
key the transaction to obtain an Authorization, the State agrees to cause each State

- Location 1o take a manual imprint of the Card to validate Card presence. If the State

Location fails to take a manual imprint for any keyed transaction, the Contractor will
have Full Recourse for such Charge. :

The State agrees to cause each State Location to obtain Authorization for every Charge
regardless of amount. If the State Location does not have an electronic authorization
terminal or i the terminal is unable to reach the Contractor’s computer authorization
system for Authorization, the State Location shall obtain Authorization for all Charges by
calling the Contractor at the appropriate authorization telephone number.

The State agrees to cause each State Location to obtain Authorization for all Other
Charges and for all Recurring Billing Charges regardless of the Authorization method
and the amount of the Charge. Charges for goods or services which are shipped or

~ provided more than thirty (30) days after the order is made, the State agrees to cause cach

State Location {o obtain Authorization for such Charge at the time the order is made and
again immediately before the State Location ships the goods or provides the services to
the Cardmember.

When the State Location gives a refund for a purchase made with a Card, the State
Location will credit the Card account (“Credit”). The State Location will create a record
of Credit (“Credit Record™) and submit the Credit to the Contractor within seven (7) days
of determining the Credit is due. The State agrees to cause each State Location to issue



A9

A.10.

Al

A2,

A.13.

A.l4.

AllS,

Credits only for Charges made with the Card. The State agrees to cause cach State
Location to not give a monetary refund for goods or services purchased with the Card,

The State Location’s refund policy for purchases made with the Card will be at least as
favorable as the State Location’s refund policy for purchases made with any other form
of payment. The State agrees to cause each State Location to disclose its refund policy to
Cardmember at the time of the purchase and in a manner that complies with applicable

law,

The State agrees to cause each State Location to submit all Charges to the Contractor
within seven (7) days of the date they are incurred; provided, however, that the State
Location shall not submit any Charge until the goods or services purchased have been
delivered to the Cardmember. The State agrees to cause each State Location to submit
Credits as described in Section A.8. Charges and Credits will be deemed accepted on a
given business day if received and processed before the close of business for that day at
the location the Contractor designates, The State agrees to cause each State Location to
not submit Charges or Credits on behalf of any other entity.

The State warrants that all indebtedness arising from Charges that it submits are genuine
and free of any liens, claims, or encumbrances. The State acknowledges that it does not
have any right to bill and/or collect from any Cardmember for any purchase made with
the Card.

When the State Location. submits Charges and Credits electronically {“Charge Data™), the
State agrees to cause each Staie Location to do so over communication lines
(“Transmission™). When the State Location transmits Charge Data electronically, the
State agrees to cause each State Location to create and retain Charge Records and Credit

Records.

In the event that the State Location submits Charges and Credits on paper, the State
agrees to cause each State Location to submit Charge Records and Credit Records on
forms approved by the Contractor and in accordance with the instructions the Coniractor
provides and containing the required information including, but not Jimited 1o the
assigned Merchant Number. A “Merchant Number” is the number assigned by the
Contractor to each State Location accepting the Card.

“Transmissions” are Charges and Credits submitted electronically over communication
lines. They must contain information required by the Contractor including, but not
Jimited to, the Merchant Number assigned and a description of the goods or services
purchased which is acceptable to the Contractor. At the request of the Contractor, the
State agrees to cause each State Location to place additional, less, or differently
formatied information on Transmissions within thirty (30) days of the written notice from
the Contractor. The Contractor is not obligated to accept any Transmission that does not
comply with its requirements.

For each Charge and/or Credit, the State agrees to cause each State Location to retain the
original Charge Record or Credit Record and all documents evidencing such transaction
or reproducible record thereof, for twenty four (24) months from the later of the date; (a)
the State Location submitted the Charge or the Credit to the Contractor or (2) the State
Location fully delivered the goods or provided the services purchased. The State agrees
to cause each State Location to provide a copy of the Charge Record or Credit Record
and other supporting documents to the Contractor within twenty (20) calendar days of
request and acknowledges that the Contractor will have the right to Full Recourse with



A.16.

A7,

Al8.

A19.

respect to any Charge for which the State Location fails to provide such documents
within such time period.

The State agrees to cause each State Location to honor Cards properly presented in
accordance with this Agreement. When a customer asks what payment methods the State
Location accepts, the State agrees to cause each State Location to mention the American
Express Card. When a Cardmember makes or requests to make a purchase with the Card,
the State Location shall not try in any way to persuade the Cardmember to use any other
payment method, nor to offer to extend credit or charge services to the Cardmember for
that transaction through any other charge, credit, debit, or similar card or service; and
shall not criticize or mischaracterize the Card or any service or programs offered in
connection with the Card. The State agrees to cause each State Location not to impose
any resirictions or conditions on the use or acceptance of the Card that are not imposed
equally on the use or acceptance of any other charge, credit, debit or similar card or
service. Each State Location shall not display, state, publish or otherwise exhibil a
preference for any other charge, credit, debit or smart cards or similar card or service
over the Card. Except for special promotions of limited duration funded by an issuer of
another charge, credit or debit card, and subject to the State’s compliance with the
provisions in this section, the State shall not promote or express more actively the use of
any other charge, credit, debit or similar card than the State promotes the use over the
Card.

The State agrees to cause each State Location to display the “American Express” signs,
decals and other identification prominently at its State Locations, including the
Contractor's “Take One™ containers filled with the Card application forms, but only to
the same exteni that the State causes each State Location to display such materials for
other charge, credit, debit, or similar cards or services.

The State agrees to cause each State Location not to accept the Card for: Capital
obligations and/or extraordinary expenses, including penalties or fines of any kind,
damages, losses or any other costs or fees that are beyond the normal basic fee for the
goods or services provided, gambling services, gambling chips or gambling credits, cash,
goods which will be resold, sales by third parties, or amount which do not represent a
bona fide sale of goods or services at a State Location. '

This Agreement does not give either party any rights in the other party’s name, logo,
service marks, trademarks, trade names, taglines, or any other proprietary designation

" (*Marks”). No use may be made of either party’s Marks without the prior written

permission of that party. Where the State Location mentions the Card as a payment
method, the State agrees to cause each State Location to use the American Express Mark,
but only as described in the logo sheets. The State agrees that the Contractor may list its
name and list the name and address and State Locations in materials containing lists of
establishments, including but not limited fo the State’s web site address, which accept the
Card, which the Contractor may publish from time to time.

CONTRACT TERM:

Contract Term. This Contract shall be effective for the period commencing on November
1, 2005 and ending on the earlier of October 31, 2010 or once the Maximum Liability in
Section C.1. below is reached. The State shall have no obligation for services rendered
by the Contractor which are not performed within the specified period.
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PAYMENT TERMS AND CONDITIONS:

Maximum Liability. In no event shall the maximum liability of the State under this
Contract exceed five hundred twenty-five thousand dollars ($525,000.00). The Service
Rates in Section C.3 shall constitute the entire compensation due the Contractor for the
Service and all of the Contractor’s obligations hereunder regardless of the difficulty,
materials or equipment required. The Service Rates include, but are not limited to, all
applicable taxes, fees, overheads, and all other direct and indirect costs incurred or to be
incurred by the Contractor.

The Contractor is not entitled to be paid the maximum liability for any period under the
Coniract or any extensions of the Contract for work not requested by the State, The
maximum liability represents available funds for payment to the Contractor and does not
guarantee payment of any such funds to the Contractor under this Contract unless the
State requests work and the Contractor petforms said work. In which case, the
Contractor shall be pajd in accordance with the Service Rates detailed in Section C.3.
The State is under no obligation to request work from the Contractor in any specific
dollar amounts or to request any work at all from the Contractor during any period of this
Contract.

Compensation Firm. The Service Rates and the Maximum Liability of the State under
this Contract are firm for the duration of the Contract and are not subject to escalation for
any reason unless amended.

Payment Methodology for Payment to the Contractor. The Contractor shall be
compensated based on the Service Rates herein for units of service authorized by the
State, regardless of the method of Card acceptance by the State (i.e., whether the State
accepts the Card via an Internet transaction, via a telephone transaction, via an in-person
transaction, or otherwise) in a total amount not to exceed the Contract Maximum
Liability established in Section C.1.

The Contractor shall be compensated based upon the following Service Rates:

Cost Itemn Description Year 1 Year2 Year 3 Year 4 Year 5

Rate [ % of Gross Sales} 2.25% 2.25% 2.25% 225% 2.25%

Charge for authorizations by
{elephene {Cost Per Item £.00000 £.00000 5.00000 $.00000 £.00000
(3. XXXXX))

The Contractor shall submit monthly invoices, in form and substance acceptable to the
State with all of the necessary supporting documentation, prior to any payment. Such
invoices shall be submitted for completed units of service for the amount stipulated.
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C.6.

C.7.

C.8.

C9.

C.10.

Payment Methodology for Payment to the State. The Contractor will initiate payment to
the State’s Account(s) via Automated Clearing House (“ACH”) within three (3) business

days excluding Sunday and any Federal Reserve holiday after receipt and processing of
applicable Charges, as described in Section A, If the payment date falls on a day that the
bank is not open for processing ACH payments, the Contractor will initiate payments on
the next day that the bank is open for processing ACH payments.

Full Recourse. “Full Recourse” means that the Contractor has the right to payment from
the State for the full amount of each Charge. The Contractor may deduct, recoup, and
offset such amount from payments to the State or the State shall pay the Contractor
promptly upon receipt of the Contractor’s invoice. The Contractor shall have Full
Recourse if the State Location(s) does not comply with the terms of this Contract. The
Contractor will also have the right to Full Recourse as described in Sections A.6., A.7,,

A.16., and C.6. of this Contract.

Disputed Charges. With respect to a claim, complaint or question brought about any
Charge (Disputed Charge), (i) the Contractor shall have the right to Full Recourse, prior
to contacting the State, if the Contractor determines that it has sufficient information to
resolve the Disputed Charge in favor of the Cardmember or (ii) the Contractor may
contact the State prior to exercising its right to Full Recourse with respect o a Disputed
Charge. Tn case of either (i) or (ii) above, the State shall have twenty-five (25) days after
the Contractor contacts the State to pravide to the Contractor with a written response
containing the information the Contractor requires. If a Cardmember, despite the State’s
reply, continues to withhold payment for the Disputed Charge and the Cardmember has
the right under applicable law to withhold such payment, the Contractor will have the
right to exercise Full Recourse, or the previous decision to exercise Full Recourse rights
will remain in effect, for the amount of the Disputed Charge.

Travel Compensation. The Contractor shall not be compensated or reimbursed for travel,
meals, or lodging.

Payment of Invoice. The payment of the invoice by the State shall not prejudice the
State’s right to object to or question any invoice or matter in relation thereto. Such
payment by the State shall neither be construed as acceptance of any part of the work or
service provided nor as an approval of any of the amounts invoiced therein.

Invoice Reductions. The Contractor’s invoice shall be subject to reduction. for amounts
included in any invoice or payment theretofore made which are determined by the State,
on the basis of audits conducted in accordance with the terms of this contract, not to
constitute proper remuneration for compensable services.

Deductions. The State reserves the right to deduct from amounts which are or shall
become due and payable to the Contractor under this or any contract between the
Contractor and the State of Tennessee any amounts which are or shall become due and
payable to the State of Tennessee by the Contractor.
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Automatic Deposits. The Contractor shall complete and sign an “Authorization
Agreement for Automatic Deposit (ACH Credits) Form”, This form shall be provided to
the Contractor by the State, Once this form has been completed and submitted to the
State by the Contractor, all payments to the Contractor, under this or any other contract
the Contractor has with the State of Tennessee, shall be made by Automated Clearing
House {ACH). The State shall remain active on receiving payments via ACH for the
duration of this or any other contract the Contractor has with the State. The Contractor
shall not invoice the State for services until the Contractor has completed this form and
submitted it to the State. The Contractor shall not be responsible for any obligations,
damages or liabilities over and above the amount of the applicable debit, credit or
adjustment to the State’s account in the event that any such debit, credit or adjustment is
not honored by the State’s bank or is improperly applied to the State’s account.

STANDARD TERMS AND CONDITIONS:

Required Approvals. The State is not bound by this Contract until it is approved by the
appropriate State officials in accordance with applicable Tennessee State laws and

regulations.

Modification and Amendment. This Contract may be modified only by a written
amendment executed by all parties hereto and approved by the appropriate Tennessee
State officials in accordance with applicable Tennessee State laws and regulations.

Termination for Convenience. The State may terminate this Contract without cause for
any reason. Said termination shall not be deemed a Breach of Contract by the State. The
State shall give the Contractor at least sixty {(60) days written notice before the effective
termination date.

The Contractor shall be entitled to receive compensation for satisfactory, authorized
services completed as of the termination date, but in no event shall the State be liable to
the Contractor for compensation for any service which has not been rendered.

Upon such termination, the Contractor shall have no right to any actual, general, special,
incidental, consequential, or any other damages whatsoever of any description or amount,
relating specifically to the termination of the Contract by the State,

Termination for Cause. If the Contractor fails to properly perform its obligations under
this Contract in a timely or proper manner, or if the Contractor violates any terms of this
Contract, the State shall have the right to immediately terminate the Contract and
withhold payments in excess of fair compensation for completed services.
Notwithstanding the above, the Contractor shall not be relieved of liability to the State
for damages sustained by virtue of any breach of this Contract by the Contractor.

Subcontracting. The Contractor shall not assign this Contract or enler into a subcontract
for any of the services performed under this Coniract without obtaining the prior writlen
approval of the State. If such subcontracts are approved by the State, they shall contain,
at a minimum, sections of this Contract pertaining to “Conflicts of Interest” and
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D.8.

D.9.

D.10.
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“Nondiscrimination” (Sections D.6. and D.7.). Notwithstanding any use of approved
subcontractors, the Contractor shall be the prime contractor and shall be responsible for

all work performed.

Conflicts of Interest. The Contractor warrants that no part of the total Contract Amount
shall be paid directly or indirectly to an employee or official of the State of Tennessee as
wages, compensation, or gifts in exchange for acting as an officer, agent, employee,
subcontractor, or consultant to the Contractor in connection with any work contemplated
or performed relative to this Contract.

Nondiscrimination. The Contractor hereby agrees, warrants, and assures that no person
shall be excluded from participation in, be denied benefits of, or be otherwise subjected
to discrimination in the performance of this Contract or in the employment practices of
the Contractor on the grounds of disability, age, race, color, religion, sex, national origin,
or any other classification protected by Federal, Tennessee State constitutional, or
statutory Jaw. The Contractor shall, upon request, show proof of such nondiscrimination
and shall post in conspicuous places, available to all employees and applicants, notices of
nondiscrimination.

Records. The Contractor shall mainiain documnentation for all charges against the State
under this Contract. The books, records, and documents of the Contractor, insofar as
they relate to work performed or money received under this Contract, shall be maintained
for a period of three (3) full years from the date of the final payment and shall be subject
to audit at any reasonable time and upon reasonable notice by the State, the Comptroller
of the Treasury, or their duly appointed representatives. The financial statements shall be
prepared in accordance with generally accepted accounting principles.

Monitoring. The Contractor’s activities conducted and records maintained pursuant to
this Contract shall be subject to monitoring and evaluation by the State, the Comptroller
of the Treasury, or their duly appointed representatives.

Progress Reports. The Contractor shall submit brief, periedic, progress reports to the
State as requested.

Strict Performance. Failure by any party to this Contract to insist in any one or more
cases upon the strict performance of any of the terms, covenants, conditions, or
provisions of this Contract shall not be construed as a waiver or relinquishment of any
such term, covenant, condition, or provision. No term or condition of this Contract shall
be held to be waived, modified, or deleted except by a written amendment signed by the
parties hereto.

Independent Contractor. The parties hereto, in the performance of this Contract, shall not
act as employees, pariners, joint venturers, or associates of one another, It is expressly
acknowledged by the parties hereto that such parties are independent contracting entities
and that nothing in this Contract shall be construed to create an employer/employee
relationship or to allow either to exercise control or direction over the manner or method
by which the other transacts its business affairs or provides its usual services. The
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employees or agents of one party shall not be deemed or construed to be the employees
or agents of the other party for any purpose whatsoever.

The Contractor, being an independent contractor and not an employee of the State, agrees
to carry adequate public liability and other appropriate forms of insurance, including
adequate public liability and other appropriate forms of insurance on the Contractor’s
employees, and to pay all applicable taxes incident to this Contract.

State Liability. The State shall have no liability except as specifically provided in this
Contract, subject to the provisions set forth in section D,14. hereunder, entitled, “Hold

Harmless”,

Hold Harmless. The Contractor agrees to indemnify and hold harmless the State of
Tennessee as well as its officers, agents, and employees from and against any and all
claims, liabilities, losses, and causes of action which may arise, accrue, or result to any
person, firm corporation, or other entity which may be injured or damaged as a result of
acts, omissions, bad faith, negligence, or willful misconduct on the part of the Contractor,
its employees, or any person acting for or on its or their behalf relating to this Contract.
The Contractor further agrees it shall be liable for the reasonable cost of attorneys for the
State in the event such service is necessilated to enforce the terms of this Contract or
otherwise enforce the obligations of the Contracior to the State.

In the event of any such suit or claim, the Contractor shall give the State immediate
notice thereof and shall provide all assistance required by the State in the State’s defense.
The State shall give the Contractor written notice of any such claim or suit, and the
Contractor shall have full right and obligation to conduct the Contractor’s own defense
thereof. Nothing contained herein shall be deemed to accord to the Contractor, through
its attorney(s), the right to represent the State of Tennessee in any legal matter, such
rights being governed by Tennessee Code Annotated, Section 8-6-106.

While the State will not provide a contractual indemnification to the Contractor, such
shall not act as a waiver or limitation of any liability for which the State may otherwise
be legally responsible to the Contractor. The Contractor retains all of its rights to seek
legal remedies against the State for losses the Contractor may incur in connection with
the furnishing of services under this Contract or the failure of the State to meet its
obligations under the Contract. it is the intent of the State and the Contractor that any
claim by the Contractor under this Contract be limited to the categories and amounts
provided in the Tennessee Claims Comunission Act, Tennessee Ceode Annotated,
Sections 9-8-301, et seq. The preceding sentence is included herein under the State’s
representation that it is required by State of Tennessee law and shall cease to apply to the
extent that changes in State of Tennessee law allow for further recovery by Stale
contractors.

Force Majeure. The obligations of the parties to this contract are subject to prevention by
causes beyond the parties control that could not be avoided by the exercise of due care
including, but not limited to, acts of God, riots, wars, strikes, epidemics or any other
simtlar cause. -
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E2,

State and Federal Compliance. The Contractor shall comply with all applicable State and
Federal laws and regulations in the performance of this Contract.

Governing Law. This Contract shall be governed by and construed in accordance with
the laws of the State of Tennessee. The Contractor agrees that it will be subject to the
exclusive jurisdiction of the courts of the State of Tennessee in actions that may arise
under this Contract. The Contractor acknowledges and. agrees that any rights or claims
against the State of Tennessee or its employees hereunder, and any remedies arising
therefrom, shall be subject to and limited 1o those rights and remedies, if any, available
under Tennessee Code Annotated, Sections 9-8-101 through 9-8-407.

Completeness. This Contract is complete and contains the entire understanding between
the parties relating to the subject matter contained herein, including ail the terms and
conditions of the parties’ agreement. This Contract supersedes any and all prior
understandings, representations, negotiations, and agreements between the parties
relating hereto, whether written or oral.

Severability. If any terms and conditions of this Contract are held to be invalid or
unenforceable as a matter of law, the other terms and conditions hereof shall not be
affected thereby and shall remain in full force and effect. To this end, the terms and
conditions of this Contract are declared severable.

Headings. Section headings of this Contract are for reference purposes only and shall not
be construed as part of this Contract.

SPECIAL TERMS AND CONDITIONS:

Conflicting Terms and Conditions. Should any of these special terms and conditions
conflict with any other terms and conditions of this Contract, these special terms and

conditions shall conirol.

Communications and Contacts. All instructions, notices, consents, demands, or other
communications required or contemplated by this Contract shall be in writing and shall
be made by facsimile transmission, by overnight courier service, or by first class mail,
postage prepaid, addressed to the respective party at the appropriate facsimile number or
address as set forth below or to such other party, facsimile number, or address as may be
hereafier specified by written notice.
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The State:

Terry Mason, Accounting Manager

Department of Finance and Administration

312 8th Avenue North, 14th Floor Tennessee Tower, Nashville, TN 37243
615.741.9744

615.532.2332 fax

The Contractor:;

Ritu Clementi

American Express
Government Services
Phone / Fax: 877-467-1768

All instructions, notices, consents, demands, or other communications shall be considered
effectively given as of the day of delivery; as of the date specified for overnight courier
service delivery; as of three (3) business days after the date of mailing; or on the day the
facsimile transmission is received mechanically by the telefax machine at the receiving
location and receipt is verbally confirmed by the sender if prior to 4:30 p.m. CST. Any
communication by facsimile transmission shall also be sent by United States mail on the
same date of the facsimile transmission.

Prohibited Advertising. The Contractor shall not refer to this Contract or the
Contractor’s relationship with the State hereunder in commercial advertising in such a
manner as to state or imply that the Contractor or the Contractor’s services are endorsed;
except that the Contractor may indicate that the State accepts the Card.

Confidentiality. Each party shall keep confidential and not disclose to any third party the
terms of this Contract and any information it receives from the other party unless
disclosure is required by under applicable law.

The State agrees that the names, addresses and account numbers of Cardmembers are the
Contractor’s sole and exclusive property. The State must not use or disclose any
Cardmember’s name, address or account number except as provided in this Contract or as
required under applicable law.

Termination. It is expressly understood and agreed that the Contractor’s rights relating to
Full Recourse, Disputed Charges, Confidentiality, Hold Harmless (D.14.) and
Termination (D.3. and D.4.) shall survive the termination of this Contract.

Daie/Time Hold Harmless. As required by Tennessee Code Annotated, Section 12-4-
118, the Contractor shall hold harmless and indemnify the State of Tennessee; its officers
and employees; and any agency or political subdivision of the State for any breach of
contract caused directly or indirectly by the failure of computer software or any device
containing a computer processor to accurately or properly recognize, calculate, display,
sort or otherwise process dates or times.
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IN WITNESS WHEREOF:

AMERICAN EXPRESS TRAVEL RELATﬁEiVICES COMPANY, INC.:
ook~ 1078 05

Kathlesn Fiorello, Vice Presiflenf Date
Government and Financial Services

DEPARTMENT OF FINANCE AND ADMINISTRATION:

) %@h % \O~3-0S

LY
M. D. GoetzNr., Co Date

APPROVED:
DEPARTMENT OF FINANCE AND ADMINISTRATION:

| - 2005
WAD O eiinis ) o L wov2?

M. D. Goetz, gr., Comrﬁw Date

COMP#iF TZREASU :
s 0"-6]@--,__ ! &l] ‘é{j OS/

John G. Morgan, Comptrolier of the Trefsury Date



APPENDIX A

Agency/Department Sample Listing Of Applications
Dept. of Agriculture Point of Sale and Portal Applications
Dept. of Commerce & Insurance Point of Sale and Portal Applications
Dept. of Economic & Community Point of Sale and Portal Applications
Development

Dept. of Environment and Conservation Point of Sale, Portal Applications and

Hospitality Management System

Dept. of Health Point of Sale and Portal Applications
Dept. of Safety Point of Sale and Portal Applications
Secretary of State Point of Sale and Portal Applications
Tennessee Bureau of Investigation | Pofnt of Sale and Portal Applications
Tricor Point of Sale and Portal Applications
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